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in the Court of Appeals of the District of Columbia. 


No. 2772. 

Otway B. Zantzinger, Appellant, 

vs. 

Mary V. Joseph. 


a Supreme Court of the District of Columbia. 

At Law. No. 57189. 

Mary V. Joseph, Plaintiff, 
vs. 

Otway B. Zantzinger, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 At Law. No. 57189. 

In the Supreme Court of the District of Columbia. 

Filed August 22, 1914. 

Affidavit of Plaintiff. 

In the Municipal Court of the District of Columbia. 

No. 93534. 

Mary V. Joseph, Plaintiff, 
vs. 

Otway B. Zantzinger, Defendant, 

State of Maryland, 

County of Prince Georges, ss: 

Your complainant, Mary V. Joseph, being first duly sworn ac¬ 
cording to law, states that she is entitled to the possession of the 
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premises known as Lot 34 Block IG in Deanwood Heights as per 
plat recorded in County Book #15 page #G in the surveyor’s oilice 
ol the Distiict ol Columbia and sometimes described as the premises 
stole, dwelling, stable, well and lot on w hich the same are located at 
Gist and C Streets, ^Northeast, Washington, located in the District of 
Columbia, and that the same is nnlawlully detained trom her and 
held without right by the defendant, Otway B. Zantzinger, to whom 
the complainants assignor, Robert \\ . Gilliam, had heretofore 
rented the said. premises under a lease agreement between the said 
Robert W . Gilliam and Otway B. Zantzinger, dated the 5th day of 
July 1912, and recorded October 18th, 1912. in liber 3572 page 280 
of the land records of the District of Columbia, which said lease was 
duly assigned^ in writing on the 3rd day of January 1914, by the 
said Robert \\ . Gilliam to your complainant, Mary V? 
~ Joseph, who is the owner ol said property; that the tenancy 
and estate of the said Otway B. Zantzinger has been deter¬ 
mined by ninety days notice to vacate the said property, which 
notice was given in writing at least thirty days before the said ten¬ 
ancy was intended to be determined, as provided in the said lease 
agreement. Your complainant therefore prays that a Summons be 
issued commanding the defendant to appear and show cause why 
judgment should not be given against him for the restitution of the 
possession of said premises, and costs of this suit. 

MARY V. JOSEPH. 


State of Maryland, 

County of Prince Georges, ss: 

Subscribed and sworn to before me this 9th day of April V D 
1914. " 

LOUISE. LITZ, [seal. J 
Notary Public for Md. 


Undertaking on Appeal. 

In the Municipal Court of the District of Columbia. 

Filed August 20, 1914, Municipal Court, District of Columbia. 

Filed August 22, 1914. 

******* 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 15th 
day of August, 1914, to the Supreme Court of the District of Colum¬ 
bia, and American Fidelity Co., and John L. Russell—his surety 
hereby appearing and submitting to the jurisdiction of the said Su¬ 
preme Court, undertake jointly and severally to abide by and pay the 
said judgment if it shall be affirmed, together with the costs 
3 of the appeal, and all intervening damages to the leased prop¬ 
erty, and compensation for the use and occupation thereof 
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from the date of the said judgment to the date of its final affirmance, 
which said judgment, if affirmed, may he rendered against them by 
said appellate court jointly, or either of them separately, in this ease, 
for the amount of the judgment so affirmed and the intervening 
damages, compensation and costs aforesaid. 

Given under our hands and seals this 19th day of August A. D. 
1914. 

OTWAY B. ZANTZINGER. [seal.] 

AMEBIC\N FIDELITY COMPANY, [seal.] 
Bv PERCY IT. BUSSELL, Attorney-in-Fact. 

JOHN L. RUSSELL. [seal.J 

Witness: 

JNO. W. RACEY. 

Approve- August 20, 1914, hy 

ROBERT IT. TERRELL, Judge. 

We consent to the above bond. 

SHINN & OWEN. 


Affidavit of Plaintiff. 

Filed August 31, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57189. 

Mary V. Joseph, Plaintiff, 

vs. 

Otway B. Zantzinger. Defendant. 

District of Columbia, To wit: 

Alary V. Joseph, being first duly sworn according to law, deposes 
and says that she is the person named as plaintiff in the above enti¬ 
tled suit; that Otway B. Zantzinger is the person named 
4 above as defendant in this suit: that the plaintiff makes this 
affidavit pursuant to rule nineteen of the law rules of the Su¬ 
preme Court of the District of Columbia, and that the plaintiff claims 
from the defendant and is entitled to the possession of the premises 
known as Lot 84 Block 16 in Deanwood Heights as per plat recorded 
in County Book # 15 page # 6 in the surveyor's office of the District 
of Columbia and sometimes described as the premises, store, dwell¬ 
ing. stable, well and lot on which the same are located at 61st and C 
Streets. Northeast. Washington, located in the District of Columbia; 
that said propertv is unlawfully detained from the plaintiff and held 
without right hy the defendant, Otway B. Zantzinger: that plaintiff’s 
right of possession of said property arose as follows: That the plain¬ 
tiff on the 28th day of October 1912 purchased said property from 
one Robert W. Gilliam, through plaintiff’s agent Fred R. Gibbs the 
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said Robert W. Oillirmi having deeded said property to said Gibbs, 
who bv deed dated the 26th dav of December 101*2 and recorded 
among tbe land records of the District of Columbia in Liber 3575 
Folio 347 transferred tbe fee title thereof to this plaintiff; that prior 
to tbe taking of title to said property by tbe plaintiff tbe said de¬ 
fendant. Otway B. Zantzinger. procured possession of said premises 
under a lease in writing entered into between tbe said "Robert W. 
Gilliam and said defendant. Otway B. Zantzinger. dated tbe fifth 
day of July 1012. and recorded October 18th. 1012. in liber 3572 
page 280 of tbe land records of tbe District of Columbia, tbe said 
lease having been written by the agent of said defendant, a copy of 
which said lea^e agreement is attached hereto referred to and made a 
part of this affidavit: that on the 3rd day of January 1014 tbe said 
mentioned lease agreement was duly assigned in writing by 
5 tbe said Robert. W. Gilliam to the plaintiff, Mary V. Joseph, 
who is tbe owner of said property; that tbe tenancy and estate 
of tbe said Otway B. Zantzinger has been determined by ninety days’ 
notice to vacate tbe said property, which notice was given in writing 
to said defendant as prescribed in tbe said lease agreement herein¬ 
before referred to: that after tbe expiration of the said ninety days’ 
notice to vacate, the defendant, ignoring said notice to vacate, re¬ 
fused to surrender possession of tbe said property and the plaintiff 
filed suit in the Municipal Court of the District of Columbia for pos¬ 
session of the same, and on the 15th day of August 1914 a judg¬ 
ment for possession in favor of this plaintiff was rendered, from 
which judgment the said defendant has appealed to this Court; the 
plaintiff attaches hereto, refers to and makes a part hereof a copy of 
letter dated January 5th. 1914 addressed to Mr. Otwav B. Zant- 
zinger. the defendant, and signed by George C. Shinn as attorney 
for this plaintiff, in which said letter the said defendant is notified 
to quit and vacate said premises at the expiration of ninety days 
from the date of said letter, which said letter was duly served on the 
defendant, as required by the agreement of lease hereinbefore re¬ 
ferred to: the plaintiff further says that on or about tbe 10th day of 
December 1913 fire destroyed the improvements, which are the sub¬ 
ject of the foregoing lease, with tbe exception of a small one story one 
room frame shed and stable, occupying about 378 square feet of the 
demised premises, and tbe remainder of the land has since been 
vacant and unimproved; and further affiant saith not. 

MARY V. JOSEPH. 


6 Subscribed and sworn to before me. the undersigned notary 

public, this 26th day of August 1914. 


Term Expires May 1916. 


LOUIS F. LITZ, [seal.] 
Notar ij Public. 


SHINN & OWEN, 

Att’ys for Plaintiff, 715 14 th St. N. IF. 
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Service of copies of the aforegoing affidavit, lease dated -Tilly 5th 
1912, assignment of lease dated January 3rd, 1914, and lettei dated 
.Januarv 5th, 1914, acknowledged this 31st day of August 1914. 

HAYDEN JOHNSON, 
Attorney for Defendant. 

Washington, D. C., January 3rd, 1914. 

For value received I, the undersigned Robert \\ . Gilliam, hereby 
assign, set over, and transfer to Mary V. Joseph all my right title 
and interest in and to a certain lease under seal dated the oth day ot 
July 1912, and executed by myself the said Robert \\ . Gilliam and 
Otway B. Zantzinger, said lease agreement having been recorded 
among the land records of the District of Columbia on October 18, 
1912, in volume 3572 page 280, and a copy of said agreement being 
annexed hereto referred to and made a part hereof. 

In witness whereof T have hereunto set ray hand and seal at 
Washington, District of Columbia, on the 3 rd day of January, 1914. 

ROBERT W. GILLIAM, [seal.] 

Subscribed & sworn to before me this 3rd dav of January 1914 

MORTON J. LI CITS, [seal.] 
Notary Public, D. C. 

7 Affidavit of Defense. 

Filed October 7. 1914. 


District of Columbia, ss: 

Otway l’>. Zantzinger, being first duly sworn, deposes and says: 
That”lie is the party named as defendant m the above entitled 
,»,u<e wherein Mary V. Joseph is named as plaintiff. 

ti„ .ipujp* the right of the plaintiff to recover horn him the pos- 
sesl on ot the premises known as Lot 34. Block 18, m Deanwood 

S f 1 3 tea* - iflW os 

“i;K IS. '.l»n SA, ,1,0 *fo,a««*!.,«l"i» a.™ to p» 

PSRi,“KoM "rdillto. ,. 1 » 11 ,o„ «„<! lor 

On July • > , hi fee of said property, executed to 

some time had been the m i w t< j j ^ vears com . 

affiant a lease ol sauhj ^ ^ \ D.. 1912, at and for the 
inencing on the 1 ,, i, ' 00 ") payable in advance; 

!*« r S.,°,»'S S “is—„ E iU i-fe. i- 

, J ,1 „(■ thn second part to occupy the said premises for 

three°years 'more after the expiration of the first three year term, 
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if lie so desires upon (lie same terms and conditions as herein 
specified for the first three year term.” That a copy of said 

a ,1 ° ', n " , ls onn ? xwl hereto and made a part of this afli- 

uaMt, that alliant has continued in possession under said lea«e tin to 
the present time: that on the 18th day of October, 1912 the laid 
case was recorded among the land records of the District of Colum- 
l-'her Mo, 2. at folio 80. et seip ; that thereafter on the 28th day 
of October. 1912. one Frederick Ii. Oibhs recorded among the land 
ieci.ru- of the District of Oolumhia. a certain deed in fee wherein 
and whereby the aforesaid Robert W. Gilliam conveyed to him the 
piupeiiv made the subject of the aforesaid lease and also the subject 
, : 1C . nt : that thereafter on December 27, 1912 the 

plamtill Mary \ . Joseph recorded among the land records of the Dis- 
net of t o,limb,a a deed conveying said property from the said 
Gibbs to herself; that said Mary V. Joseph received her deed to said 
property not only with the constructive record notice of the outstand¬ 
ing leasehold estate of alliant. therein, hut also had actual notice 
giicn her agent and broker. Joseph D. Sullivan, bv affiant, of the 
existence of said lease prior to her acquisition of title to said prop- 
erl\ -Mliant umber says that the plaintiff since her purchase of 
said property has recognized the existence and validity of the lease¬ 
hold estate of affiant, in said property for the term mentioned in said 
lease, that on January 15, 1912. said plaintiff wrote to affiant a let¬ 
ter in words and figures as follows: 

Washington, D. C., Jan’y 15, -. 

Mr. 0. B. Zantzinger, New York Ave. & 9th Sts. N. W. 

My Dear Mi:. Zantzinger: I submit for your consideration the 
following proposition. 

If you will surrender to me as present owner of the premises 
at the southwest corner of 61 & C St. N. E. the three year 
lea-e now on said property which was given you by Rob’t W 
Gilliam, dated July 5, 1912, I will lease to you free of all rent 
the room you now occupy as a real estate office on the same lot for 
(be uuexpired time ot said Boh t \\. Gilliam lease or about live years 
and six months. 

Aral will also agree with you that there will he during this term 
<*f said lease, tlmt there will no saloon either retail or wholesale 
peiuntied on any part of said premises and also agree with von that 
no colored person or person of negro hlood will occupy any of said 
premises and will also agree to let you have free of rent a sufficient 
amount of space m the stable in the rear for your horse and hugoy 
during said term of lease. ' * J 

1 will further agree with you not to rent any part of the premises 
tor a real estate office, and it is further agreed that your office will 
he occupied only as a real estate office, and no other line of business 
lours very truly. MARY V. JOSEPH. 

Affiant further says that he has performed all the terms and con¬ 
ditions of the aforessaid lease. 
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Affiant further says that on January 5, 1914, the plaintiff Mary 
V. Joseph, through her attorney, George C. Shinn, Esq., served upon 
him a notice to quit and vacate the premises in question at the ex¬ 
piration of ninety days from said date; that the term of said lease, 
however, not having expired he declined to comply with the demand 
of said notice. 

Affiant further denies all the facts contained in the plaintiff s 
affidavit liled herein which are inconsistent with the above facts. 

OTWAY B. ZANTZ1NGER 


Subscribed and sworn to before me this 5th day of October, A. D. 
1914 

Vseal. 1 G. L. BUNNELL, 

Notary Public, D. C. 


(Copy.) 

This agreement, made this 5th day of July, 1912, between Robert 
W. Gilliam of the first part, and Otway B. Zantzinger of the sec¬ 
ond part, all of the City of Washington, District ot Colum- 
10 bia, whereby the party of the first part has let, and does 
hereby let, to the said party of the second part, the premises 
known as store, dwelling, stable, well and lot on w hich the same are 
located at 61st and C Streets, Northeast, in said city, by the month 
for the period of three years commencing on the Fifth day of July, 
A. D.. 1912. at and for the monthly rent of Eighteen Dollars 
($18.00) payable in advance; that is to sav. on the Fifth day of each 
month as rent in advance for the ensuing month, with the distinct 
understanding that privilege is hereby granted the party of the sec^ 
ond part to occupy the said premises for three years more alter the 
expiration of the first three year term, if he so desires upon the same 
terms and conditions as herein specified for the first three year term. 

- And the said party of the second part has agreed to take, and does 
take and hold the said premises as tenant by the month, at the said 
rent, payable as aforesaid; that he will pay the water rent and gas 
biffs as they become due, and that he has the right to sublet or assign 
the said premises, or any part thereof, or carry on any business 
therein without the consent of the said lessor, but cannot use the same 
for any disorderly or unlawful purpose. Provided, that if the 
said lessee shall fail to pay the said rent in advance as aforesaid, al¬ 
though there should have been no legal or formal demand for the 
same* or shall neglect to pay the water rent or gas bills at the time 
or on the day when the same shall he due or tall payable, as lieiein- 
before mentioned, or shall use the same for any disorderly or unlaw¬ 
ful purpose, or break either of the aforesaid covenants, then, 
11 and in either of the said events, this agreement, and all things 
herein contained, shall cease and determine, and shall operate 
as a notice to quit, the thirty days' notice to quit being hereby ex¬ 
pressly waived. And the said lessor, Ins heirs and assigns, shall and 
n ia y proceed to recover possession of said premises under me pro¬ 
visions of the Code of Law for the District of Columbia to regulate 
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proceedings in eases between landlords and tenants; but if no de- 
aull occurs on the part of said lessee, then he shall be entitled to not 
1 ess than ninety days notice to vacate the house and premises, which 
nonce snail be given m writing, at least thirty days before said ten- 
ami is intended to be terminated, and the owner or agent shall be 

eimUci to the same notice from the lessee should he desire to vacate 
tiic aioresaiu house and premises. 

And it is further provided, that if, under the provisions of this 
Agreement, default he made and a compromise or settlement shall be 
uiadi- thereupon it shall not constitute a waiver of any covenant 
lei'cm contained. And the said lessee hereby agrees to deliver the 
house m the same order m which it was received, usual wear and 
teai. lire ana storm excepted, and it is further agreed that no waiver 
oi one breach oi any covenant herein contained shall he construed to 
v\ai\e or m any manner affect the covenants of this Agreement. 

it l' lurcher agreed that rent shall cease if the said premises be de- 
stroved by tire or any unavoidable casualty, so as to make them un¬ 
inhabitable. 

In testimony whereof, We have hereunto set our hands and seals 
the ua\ and year lirst hereinbefore written 

ROBERT w. GILLIAM. [ seal 1 
Witne-s OTWAY 15. ZANTZINGER. [seal.] 

G. W. BUNNELL. 

12 District of Columbia, To wit: 

Personally appeared before me, Percy II. Russell, a Notary Pub¬ 
ic m and lor the District of Columbia, Robert W. Gilliam andOtwav 
15. Zantzinger. parties to the above Instrument in Writing bearing 
date on the oth day of July A. D. 1912, and hereto annexed, being 
peisonalh we,I known to me as the persons who executed said Lease 
or In-trument in Writing, and acknowledged same to be their act 

4 ( J e 1 n 9 "J lder n W hand and Notarial seal this 18th day of October 

PERCY H. RUSSELL, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Saturday, November 28th, 1914. 

Session resumed pursuant to adjournment, lion. Wendell P Staf¬ 
ford, Justice presiding. 


Before Judge Anderson. 

Upon consideration of plaintiff’s motion filed herein for inde-- 
mctit for want of sufficient affidavit of defense, it is ordered that «aid 
motion lie and the same is hereby granted. Wherefore, it is con¬ 
sidered that the plaintiff herein have and recover of defendant pos- 
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session of the premises known as Lot 34 Block 16 in Deanwood 
Heights, as per plat recorder in County Book 15 page 6, in the 
Surveyor’s Office of the District of Columbia, and recover of said de¬ 
fendant and American Fidelity Company and John L. Russell, his 
sureties her costs of defense to be taxed by the clerk and have exe¬ 
cution thereof. 

From the foregoing, the defendant by his attorney of record, 
in open court, notes an appeal to the Court of Appeals, 
13 whereupon the penalty of a bond for costs is hereby fixed in 
the sum of One Hundred Dollars ($100.00) or as a Super¬ 
sedeas in the sum of Five Hundred Dollars. 


Memorandum. 

December 7, 1914.—Supersedeas bond approved and filed. 


Designation of Record. 

Filed January 5, 1915. 

******* 

The clerk of said court will please prepare record on appeal in the 
above entitled cause, said record to include: 

1. Affidavit of piaintifi tiled m ttie Municipal Court. 

2. Bond on appeal irom the Municipal Court to the Supreme 
Court of the District ol Columbia. 

5. Affidavit lned by plainuh in the Supreme Court of the District 
of Columbia. 

4. Counter affidavit filed by defendant in the Supreme Court of 
the District of Columbia. 

5. Entry of judgment. 

6. Memorandum ol tiling of bond on appeal to Court of Appeals. 

7. Assignment of Error. 

8. Designation of record. 

HAYDEN JOHNSON, 
Attorney for Defendants. 
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Assignment of Error. 
Filed January 7, 1915. 


The defendant assigns as reversible error the action of the trial 
court in holding that the lease set out in the affidavit of defense was 
not a lease for three years with the privilege of a three-vear renewal, 
and sustaining the motion of the plaintiff for judgment for want of 

a sufficient affidavit of defense. HAYDEN JOHNSON, 

Attorney for Defendant. 

2—2772a 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


1, John R. Aoung, Clerk of the Supreme Court of the District of 
Columbia, hereby ccrtily the foregoing pages numbered from 1 to 


14, belli inclusive, to lie a (me imd correct trimscripl of the record 
accordiiiu lo directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57189 at Law" wherein Marv V 
Joseph is I laintiff and Otway I!. Zantzinjrer is Defendant as the 


same remains upon the files and of record in said Court. 

V 1 " hereof, l hereunto subscribe my name and affix the 

sea of said Court, at the City of Washington, in said District, this 
12th dav of January. 1915. 


[Seal Supreme Court of the District of Columbia.J 

JOHN R. YOUNG, Cleric. 


^Endorsed on cover: District of Columbia Supreme Court, No. 
2nl. Otway B. Zantzinger. appellant, vs. Mary V. .Joseph. Court 
of Appeals. District, of Columbia. Filed Jan. 14. 1915. Henry \V 
Ilodges, clerk. 
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IN THE 


(Enurt of Appeals, Etutrirt nf (EolumHa 

January Term, 1915. 


No. 2772. 


Otway B. Zantzinger, Appellant . 


v. 

Mary V. Joseph, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia for the possession of real estate, 
awarded under Law Rule 19 of that court, on an appeal 
from a judgment of the Municipal Court of the District of 
Columbia in a landlord and tenant proceeding. The facts 
are in substance as follows: 

On July 5. 1912, one Robert W. Gilliam, who was then 


the owner in tee of Lot 30, Block 16, in Deanwood Heights, 
in the District of Columbia, executed to the appellant, Otway 
B. Zantzinger, a lease of said premises “for the period of 
three years commencing on the fifth day of July, A. D., 
lou, at and for the monthly rent of $itf.oo payable in ad- 
ranee; * * * ;eith the distinct understanding that privilege 
js hereby granted the party of the second part ( Zantzinger ) 
to occupy the said premises for three years more after the 
expiration of the first three-year term . if he so desires, upon 
the same terms and conditions as herein specified for the 
first three-year term." The lease contains certain covenants 
and a provision that it shall terminate should the lessee 
break any of said covenants, and then provides, “but if no 
default occurs on the part of said lessee, then he shall be 
entitled to not less than ninety days notice to vacate the 
house and premises, which notice shall be given in writing 
at least thirty days before said tenancy is intended to be 
terminated . and the owner or agent shall be entitled to the 
same notice from the lessee should he desire to vacate the 
aforesaid house and premises.” 

Zantzinger went into possession under this lease and has 
remained in possession up to the present time. On October 
18. 1912, the lease was recorded among the land records of 
the District of Columbia. On October 28, 1912, one Fred¬ 
erick R. Gibbs recorded among the land records a deed in 
fee whereby the aforesaid Robert W. Gilliam conveyed to 
him the property made the subject of this lease. On De¬ 
cember 27. 1912. the appellee. Marv V. Joseph, recorded 
among the land records a deed conveying the property from 
Gibbs to herself. Mrs. Joseph received her deed not only 
with the constructive record notice of the outstanding lease¬ 
hold estate of Zantzinger, but also had actual notice of the 
existence of the appellant’s lease. On January 25. 1912. 
Mrs. Joseph wrote Zantzinger a letter which is contained in 





the record (page 8), in which she recognizes the latter s 
three-year lease of the premises. 

On January 5, 1914, Mrs. Joseph caused a ninety-day 
notice to quite to be served on Zantzinger. On April 9, 
1914, Mrs. Joseph instituted in the Municipal Court a land¬ 
lord and tenant proceeding against Zantzinger for the re¬ 
covery of possession of the premises, claiming that his ten¬ 
ancy and estate had been terminated by the ninety-day no¬ 
tice to quit. 

The judgment of the Municipal Court being for the plain¬ 
tiff, the defendant Zantzinger appealed to the Supreme 
Court of the District of Columbia. After the appeal was 
docketed in the latter court, the plaintiff availing herself of 
the provisions of Law Rule 19 of said court, filed an affi¬ 
davit in the cause, in which she set out the facts upon which 
she based her claim to the property. 

The defendant filed a counter affidavit (Record, page 5), 
reciting the facts above set forth and making a part of his 
affidavit the lease before mentioned. Thereafter a motion 
for judgment on the part of the plaintiff for want of a suffi¬ 
cient affidavit of defense was granted by the court undes 
the provisions of said rule. From this judgment the de¬ 
fendant has prosecuted this appeal. 

ASSIGNMENT OF ERROR. 

The defendant assigns as reversible error the action of 
the trial court in holding that the lease set out in the atfida\ it 
of defense was not a lease for three years with the privilege 
of a three vears’ renewal, and sustaining the motion of the 
plaintiff for judgment for want of a sufficient affidavit of 
defense. 

ARGUMENT. 

The single question presented on this appeal is the effect 
to be given the lease of July 5, 1912. If the lease creates 
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an estate for years, the term had not expired at the time the 
suit was brought and the judgment should have been for the 
defendant. If it creates an estate at will, the plaintiff, hav¬ 
ing served the notice required by the lease, must be held to 
have terminated the tenancy and the judgment for the plain¬ 
tiff was correct. 

Tt is submitted: 

I irst. That tlie premise of the lease clearly creates an 
estate for years and the further provisions of the instru¬ 
ment are harmonious with that idea, and therefore judicial 
interpretation of its terms is unnecessary. 

Second: If the terms of the lease are inconsistent, the 
enun lw resort to well recognized rules of interpretation 
should construe it as a lease for years. 

I. 

Lease Not Open to Judicial Interpretation. 

i Ik understanding of the parties, although awkwardly 
expressed, can be readily gathered from the language of the 
lease. The letting is expressed to be “for the period of three 
years, commencing on the fifth day of July. 1912, * * * with 
the distinct understanding that the privilege is hereby 
granted the said party of the second part to occupy the 
premises for three years more after the expiration of the 
nm three-year term, if he so desires upon the same terms 

and conditions as herein specified for the first three-years 
term." 

It would be impossible to express in clearer language the 
term of the lease. Section 1032 of the Code provides : 

An estate for a determinate period of time is an 
estate for years.” 
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The estate here created is for a determinate period of time 

and is therefore an estate for years. 

Is there anything further in the language of the instru¬ 
ment that can be construed as modifying "the distinct under¬ 
standing” respecting the duration of the term? It is sub¬ 
mitted that there is not. 1 he lease contains certain co\en- 
ants for the payment of rent, water rent, gas bills, and which 
prohibit the use of the premises for disorderly or unlawful 
purposes; it provides for the termination of the lease in 
the event of the breach by the lessee of any of these cove¬ 
nants. Of course this means a termination at the option of 
the lessor. (Channel vs. Moonfield, 206 Ill., 278; 69 N. E. 
32; 24 Cyc., 1347.) 

Following these covenants it is provided, “but if no de¬ 
fault occurs on the part of the said lessee then he shall be 
entitled to not less than ninety days’ notice to vacate the 
house and premises, which notice shall be given in writing, 
at least thirty days before said tenancy is intended to be ter¬ 
minated, and the owner or agent shall be entitled to the same 
notice from the lessee should he desire to vacate the afore¬ 
said house and premises.” This provision standing alone 
would no doubt be construed as creating an estate at will/ 
but being read in connection with the paragraph creating the 
estate for vears, it must be given a different construction. 
There is nothing in the provision that indicates any inten¬ 
tion to shorten the term before created. The notice provided 
for must be given “at least thirty days before said tenancy is 
intended to be terminated." When is the tenancy, by the 
terms of the lease, intended to be terminated' The lessor 
can not terminate it against the will of the lessee until the 
expiration of six years from its date, July 5, 1912. The 
lessee, if he desires, can terminate it at the end of three years 
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<>r at the end ot six years front its date. Now. at the end of 
t ie term, in the absence of an agreement to the contrary the 
lessee would, under Code Section 20, be entitled to no notice 
to quit and could be proceeded against summarily by the 
lessor tor the recovery of possession; or, if he remained in 
I Possession after the end of the term and continued to pay 
tent under Code Section 1034, lie would he regarded as a 
tenant by sufferance, and under Section 1221 he would be¬ 
come entitled to a thirty-day notice to quit. The parties. 

• lhe last f J uoted Provision of the lease, merely attempted 
t" a ter the position they would otherwise occupy at the end 
of the term, in virtue of these Sections of the Code, by 

agreeing to the giving of reciprocal notices which the statute 
does not require. 

ii. 

Ik Open to Interpretation the Lease Must he Con- 
stri ed as Creating an Estate for Years. 

I f the lease is ambiguous its only ambiguity lies i„ the 
• itt t at n its terms two distinct and inconsistent estates 
are attempted to be created. The estate created in the 
premise ,s clearly an estate for years. The estate created by 
ie later provision, if the construction before suggested is 
not correct, is clearly an estate at will. 

D. C. Code. Section 1032. “Estates for Years — 
for rears.’ “ detern,ina,e P eriod of time is an estate 


n. C. Code, Section 1 036. “Estates at Will _An 

estate at will is one held by the joint will of lessor and 
essee, and which may be terminated at any time as 

estate shad T ^° Vide f b - v eitller I and such 
contract” ° r he created ex «Pt by express 
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it the estate is for years it can not be terminated at the 
will of either party, that being opposed to the very object 
for which an estate for years is created. 

If the estate is at will “the distinct understanding” that it 
shall be for years must be read out of the lease. 

The language creating one of the estates must, therefore, 
be discarded as repugnant to the other provisions of the 
instrument. The question then is, which of the two estates 
shall be held to have been created by the lease ? 

There is, of course, such a thing as an estate for years 
or until the happening of a contingency, “such as the disso¬ 
lution of a partnership, or the end of a postmaster s term, 
or the breaking down of machinery,” 24 Cyc., 1337. But 
the contingency can never be made the meve giving of a no¬ 
tice by cither party, because as soon as that is provided for 
the estate ceases to be an estate for years and becomes under 
Code Section 1036 an estate at will. 

An example of an estate limited upon a contingency is 
found in Fowler v. Tavcnner, decided by Mr. Justice Bar¬ 
nard of the Supreme Court of the District of Columbia, in 
34 W. L. R., 307, where the lease provided that the lessee 
should be entitled to occupy the premises until such time 
as the owner, his heirs or assigns, should desire the same or 
part thereof for building purposes. In that case it was held 
that a notice from the owner to the lessee that he desired the 
premises for building purposes had the effect of terminating 
the tenancy. In his opinion in that case Mr. Justice Bar¬ 
nard refers to the case of Shaw v. Hoffman, 25 Mich., 162, 
in which the distinction between an estate at unit and an 
estate for years limited upon a contingency is very clearly 
drawn. In this case the Court said: 

“A tenancy at will properly so called can exist only 
when it is equally at the will of both parties, each hav- 
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ing the equal light to terminate the lease or tenancy at 
his option. * * * 

This was a tenancy for five years upon the condition 
if the lessor should before the end of said term conclude 
to build upon the premises and give the lessee notice of 
such determination to build and of his desire that the 
lease should be given up, it should be determined.” 

There being then two inconsistent estates created by the 
same instrument, the question, as before suggested, is, to 
which should effect be given. There are four rules for the 
construction of instruments that may be invoked by the 
defendant in support of his contention that the estate should 
be treated as one for years. 

First. There is a well established rule that where there is 
a clear and manifest repugnance between the premise and 
the habendum clause of a deed, the former must prevail. 
In Robinson v. Payne, 58 Miss., 690, 708, a deed by the 
premise or granting clause conveyed the land unto the “said 
party of the second part, her heirs and assigns forever.” In 
the habendum it provided that the grantee shall “have and 
hold the above mentioned negroes, etc., so long as she may 
li\e, and in case of her death the said land and negroes to 
pass to the use and benefit of her child or children; and in 
case of there being no offspring she is at liberty to will away 
the abo\ e described land and negroes as she may wish.” In 
reternng to the argument that the deed conveyed only a life 
estate, the court said : 

“ 1 his seems plainly an attempt to convert the abso¬ 
lute fee conveyed by the granting clause into a life es¬ 
tate by the habendum, which can not be done. From the 
earliest times the decisions arc uniform that where there 
is a clear and manifest repugnance between the premise 
and the habendum clause of a deed the former must pre - 
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vail; and the doctrine is no less well recognized and 
maintained now than in the days of Coke and Sir Mat¬ 
thew Hale.” 

Second: Leases of doubtful duration must be construed 
favorably to the tenant, 24 Cyc., 961. In Nicolopole v. 
Love, 39 App. D. C., 343, this court held: 

‘‘Where a contract will admit of two constructions, 
either of which is reasonable, the one most favorable to 
the grantee must be adopted on the principle that a 
man's (/rant shall be construed most strongly against 
himself .” 

As one of its authorities for this proposition the court 
cites McNeile v. Philadelphia County, 3 Brewster (Pa.), 
537, which seems to be a leading case on the point. In that 
case the court said : 

“In all cases of uncertainty the tenant is most fa¬ 
vored by laze because the landlord having the power of 
providing expressly in his own favor has neglected to 
do so and on the principle, also, that every man's grant 
shall be taken most strongly against himself.’ 

The appellant is the tenant and the lease will certainly 
reasonably admit of the construction claimed by him, if it is 
not the only construction that can be placed upon it, and, 
under the authority of the above cases, it is submitted that 

construction should be given it. 

Third: In the case of ambiguity the court will give to the 
paper the construction which the parties themselves have 
given it. 

“Thus when a lease is ambiguous as to the length of 
the term, the construction placed upon it by the acts 
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of the parties will, if in itself admissible, he adopted as 
the true intent thereof." 24 Cvc., 960. 


The affidavit of defense 
plaintiff to the defendant, in 
savs: 


sets out a letter written bv the 
w hich, among other things, she 


It you will surrender to me as present owner of the 
premises at the southwest corner of 61st and C Sts., 
E., the tin ee-year lease now on said property which 
was given you by Robt. \V. Gilliam, dated July 5. 1912, 

' Ul]1 Iease to - vo " free of all rent the room’you now 
occupy as a real estate office on the same lot for the 
unexpired term of said Robt. IV. Gilliam 9 s lease or 
about free years and six months ." 


The plaintiff was not one of the original parties to the 
lease but is privy in estate with the grantor. 

Fointh. The court will give the paper that construction 
'Em carries out the obvious intent of the parties. 


1 he rule most conspicuous and wide-reaching of all 
t lat a written contract dtall be so interpreted, as, if 
possible, to carry out what the parties meant.” Bishop 
on Contracts, par. 380. 


It is believed that there can be no doubt but that the par¬ 
ties to this lease intended that the estate created should be 
"lie t"i- years. In this connection the court's attention is 
a.srain called to the language nth the distinct understand¬ 
ing that privilege is hereby granted the party of the second 
part to occupy the said premises for three years more * * * ” 
A distinct understanding that the tenant should remain in 
possession for the length of time specified is certainly incon¬ 
sistent with the idea that he might be evicted at any time bv 
a ninety-dav notice. 
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In conclusion it is respectfully urged that the lease being 
one for years, and the term created by it not having expired, 
the appellant was at the time of the institution of the land¬ 
lord and tenant proceedings and still is in rightful possession 
of said premises under said lease, and that for this reason 
the judgment of the court below awarding possession to the 
appellee is erroneous and should be reversed. 

Respectfully submitted, 

Hayden Johnson, 
for Appellant. 
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(Emtrt nf Appeals, EKstrirt nf Columbia 


No. 2772. 


Otway B. Zantzinger, Appellant, 

vs. 

Mary V. Joseph, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Additional Statement of Case. 

This case was filed originally in the Municipal Court of 
the District of Columbia, where, after trial, judgment was 
rendered in favor of appellee, then plaintiff. Upon appeal 
being taken to the Supreme Court of the District, the case 
was presented by counsel to the Court on affidavits of the 
respective parties, it being deemed that the issues involved 
were largely of law, rather than fact. And it is in this shape 
that the case is now being considered in this Court. There 
are certain circumstances and features of the case to which 
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counsel for appellee respectfully direct the Court’s particu¬ 
lar attention. 

First, the lease in question was procured by Zantzinger, 
appellant, from the then owner, Gilliam, on July 5, 1912, 
and recorded October 18, 1 ( H2, a short time before Mary 
V. Joseph, appellee, took title to the property through her 
agent Gibbs (R., p. 2). Mrs. Joseph, at the time of pur¬ 
chasing the property, and at the time Zantzinger obtained 
his lease, was occupying the premises as a tenant of Gilliam, 
the former owner, and she continued to occupy the premises 
until evicted, after which Zantzinger subleased to a tenant 
who occupied it until the fire occurred on the 10th day of 
December, 1913. After the fire, Zantzinger continued to 
occupy a small one-story, one-room shed on the said lot (R., 
p. 4). The burnt portion was never rebuilt. 

The record does not show that Mrs. Joseph had actual 
personal notice of the existence of Zantzinger’s lease, when 
she took title to the property. She had constructive record 
notice and also actual notice to her agent and broker, Joseph 
D. Sullivan (R., p. 6). While it may be true that notice 
to the agent is notice to the principal, the lack of actual per- 
sonal knowledge may be important in considering the ef¬ 
fect of Mrs. Joseph's conduct in writing a letter respecting 
the said lease, which will be again adverted to in the argu¬ 
ment. 

Mr. Zantzinger wrote the lease (by his agent) (R., p. 4). 

The appellant in his statement of the terms of the lease 
under consideration in this case (appellant's brief, p. 2) 
neglects to include clauses having a most important bear¬ 
ing on the construction to be given to the instrument. We 
here quote from the lease giving all of the provisions which 
affect its construction. 

“* * * the party of the first part has let, and does 
hereby let. to the said party of the second part, the 
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premises known as store, dwelling', stable, well and lot 
on which the same are located at 61st and C Streets, 
Northeast, in said City, by the month for the period of 
three years commencing on the fifth day of July, A. D. 
1912, at and for the monthly rent of Eighteen Dollars 
($18.00), payable in advance for the ensuing month, 
with the distinct understanding that privilege is hereby 
granted the party of the second part to occupy the said 
premises for three years more after the expiration of 
the first three-year term, if he so desires, upon the same 
terms and conditions as herein specified for the first 
three-year term. 

And the said party of the second part has agreed 
to take, and does take and hold the said premises as 
tenant by the month, at the said rent, payable as afore¬ 
said ; that he will pay the water rent and gas bills as 
they become due, and that he has the right to sublet or 
assign the said premises, or any part thereof, or carry 
on any business therein without the consent of the said 
lessor, but can not use the same for any disorderly or 
unlawful purpose. Provided, that if the said lessee 
shall fail to pay the said rent in advance as aforesaid, 
although there should have been no legal or formal de¬ 
mand for the same, or shall neglect to pay the water 
rent or gas bills at the time or on the day when the 
same shall be due or fall payable, as hereinbefore men¬ 
tioned, or shall use the same for any disorderly or un¬ 
lawful purpose, or break either of the aforesaid cove¬ 
nants, then, and in either of the said events, this agree¬ 
ment, and all things herein contained, shall cease and 
determine, and shall operate as a notice to quit, the 
thirty days' notice to quit being hereby expressly 
waived. And the said lessor, his heirs and assigns, 
shall and may proceed to recover possession of said 
premises under the provisions of the Code of Law for 
the District of Columbia to regulate proceedings in 
cases between landlords and tenants; but if no default 
occurs on the part of said lessee, then he shall be en¬ 
titled to not less than ninety days’ notice to vacate the 
house and premises, which notice shall be given in 
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writing, at least thirty days before said tenancy is in¬ 
tended to be terminated, and the owner or agent shall 
be entitled to the same notice from the lessee should 
lie desire to vacate the aforesaid house and premises.” 
(R., pp. 7-8.) 

Argument. 

Counsel for appellant, in his brief, mentions several rules 
of construction of deeds, to which we will now refer: 

First. “Where there is a repugnance between the prem¬ 
ises and the habendum clause of a deed the former must 
prevail.” 

W e submit that this rule has no application to the lease 
in question here, for the courts have always recognized the 
validity of clauses in leases, limiting and qualifying the 
estate granted, as will hereinafter be shown. 

At most, under any reasonable construction of the lan¬ 
guage employed in the lease, it can not create a term certain 
tor a greater period than ninety days, because of the privi¬ 
lege, mutual in its language and intent, authorizing either 
party to terminate the tenancy upon ninety days’ notice. 
There is no more justification for construing the lease to be 
one for three years than there is for construing it to be one 
by the month. Both expressions, “for the period of three 
years" and “by the month,” are used in the premises of the 
lease. Each of the expressions is contrary to the other, 
creating an ambiguity which is fully cleared up and ex¬ 
plained by the plain and unambiguous language of the sub¬ 
sequent clause giving either party the right to terminate the 
lease upon ninety days' notice. The only clear and unam¬ 
biguous thing in the lease is this privilege with regard to 
terminating the lease upon giving ninety days’ notice. 

Second. “Leases of doubtful duration must be construed 
favorably to the tenant. This rule has no application in 
this case, because— 
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(a) While the term of the lease may be doubtful, in that 
it may be determined at any time by the service of a ninety- 
day notice to quit, this does not destroy it as a binding con¬ 
tract. Leases for years, with limitations, conditions, etc., ren¬ 
dering the duration doubtful, have been repeatedly upheld, 
as we will show hereinafter. 

(b) Even though the lease is of doubtful duration, how 
is to be construed “mostly strongly against the landlord”? 
Is it a lease for years, with a limitation or condition? Is 
it a lease “by the month"? Is it a lease at will? (Code, 
I). C., Secs. 1035-1036.) Suppose the tenant should elect to 
give ninety days' notice of his intention to terminate the 
lease, could the landlord contend that the lease is not thus 
terminable? These questions present themselves, in deter¬ 
mining whether or not a provision plainly written in a lease 
shall be given effect. We contend that the clause giving 
the right to either party to terminate the lease on ninety 
days' notice must be given effect, and that it operates on 
the lease under consideration (construed most strongly 
against the landlord, Mary V. Joseph), so as to render it 
imvthing but an absolute term for three or six years. And 
ninety days’ notice having been duly served on Zantzinger, 
Mrs. loseph is entitled to possession whatever the na¬ 
ture (ff the tenanev mav be. The Code of the District 
prescribes the manner of determining estates by the month, 
or at will. etc.—1). C. Code, Ch. 39. 

(c) There is another rule of construction of deeds and 
contracts applicable to this case. Contracts drawn by one 
of the parties should be construed most strongly against the 

i party drawing the contract. 

f Jaselli vs. Simmons (S. C. D. C.), 39 Wash. Law 

Rep., 618, and cases cited. 


A 
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In this case it is conceded that Zantdnger, the tenant, 
prepared Jus own lease. 

1 hlr<1 - Counsel tor appellant urges that “in the case of 
ambigmty the court will give to the paper the construction 
uhich the parties themselves have given it." and cites 24 
- u.. p. as authority for the proposition that the con¬ 
struction placed upon an ambiguous lease by the acts of the 
parties, if m itself admissible, will be adopted. \Y e submit, 
however, that there are sev eral qualifications to the rule, as 

stated, which render its applicability to the lease here in 
question, of doubtful utility. 

The ninety days' notice clause does not render the lease 
ambiguous. It is not unusual to limit an estate for years 
as in said lease provided, and such a limitation does not 
create an ambiguity. There is no contention of fraud, acci- 
ent or mistake and the written contract is conclusively 
presumed to record the intention of the parties. 

Cortelyou vs. U. S„ ex rcl Thorp. 32 App. D. C. 

1/ A. & E. Ency. L., 2nd Ed., p. 4. 


1 he case having been submitted on affidavits, of course 
many questions, such as the circumstances under which the 
etter written by Mrs. Joseph (and referred to in appellant's 

>neI 1 u ' as obtained b y Zantzinger. or whether or not she 
personally had knowledge of all the terms of the lease, can 
n-t be here discussed. This much may be said, however — 
the letter written by Mrs. Joseph months after the rent 
agreement was made can not be used to alter or vary the 
terms of the written contract and can not be said to create 
a new contract since there is no consideration for it, and as 
tor using ,t as evidence of the intention of the parties to the 
contract it is respectfully submitted that Mrs. Joseph was 
"ot a party to the original contract. She is the assignee of 
t ie ease, and what she may have said in reference to the 
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contract months afterwards can not be conclusive as to what 
was in the minds of the original parties to the agreement. 
The parties were negotiating a settlement of their troubles, 
and Mrs. Joseph in writing the letter merely referred to the 
lease in a general way and did not in her letter enter into 
any interpretation or construction of said lease; she merely 
referred to the lease to identify the subject matter under 
discussion. It is for the Court to determine what the con¬ 
tract is. 

For authority on inadmissibility of oral testimony to vary 
the terms of a w’ritten lease, see. 

Tiffany on L. & T., Vol. 1., Sec. 12, p. 68. 

Woods, L. & T., Vol. 1, pp. 623-34-35. 

18 A. & E. Ency. L., 2nd Ed., p. 618. 

The construction of a contract by the parties is not bind¬ 
ing where the instrument is not ambiguous. And we con¬ 
tend that the ambiguity is cleared up by the ninety-day notice 
clause. 

17 A. & E. Ency. L., 2nd Ed., p. 23. 

It has been held that the general rules applicable to the 
construction of all written instruments, apply to leases. 

Tiffany L. & T., Vol. 1, p. 288. 

And the instrument must he considered as a whole. 

17 A. & E. Ency. L., 2nd Ed., p. 4. 

The provision for a ninety-day notice to determine the 
lease, requires said notice to be given “at least thirty days" 
before the tenancy is to he determined (R., p. 8). The word 
“thirty" is repugnant to the context, and may be rejected. 

17 A. & E. Ency. E., 2nd Ed., p. 19. 

One of the general rules of construction of written instru¬ 
ments, is to so construe them as to arrive at the intent of 
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the parties from the language employed. To do tliis in this 
case tiie lease must be read from its four corners. What 
did Zantzinger mean when lie provided for ninety days’ 
notice in writing in order to terminate the estate for years 
provided for in the lease? What is the legal eft'eet of the 
language employed 7—not what might have been meant. 

\\ oods, L. & 1 .. \ ol. 1, 2nd Ed., Sec. 299, p. 620. 
17 A. & E. Ency. E., 2nd Ed., p. 4. 


I he parties to the lease were sui juris and had the risrht 
to make any sort of contract they desired, and it is not for 
the court to undo what has been solemnly agreed upon. Tt 
is incumbent to give effect to the ninetv-dav notice clause, 
regardless of the effect it may have on the term provided for 
in the lease, because the parties themselves have, under seal, 
deliberately and without equivocation, so decreed. So that, 
whatever view the court may take of the nature of the 
estate, with the said clause appended, the appellee, having 
complied with the requirements as to determining the estate, 
is entitled to the property. However, it may he interesting 
to consider the various kinds of qualifications which may 
limit, determine and otherwise affect estates expressed to he 
for years. 

\n estate for years may he determined by a condition, 
i. e., the happening of some event giving the landlord the 
right to terminate the lease. Or such an estate may he de¬ 
termined by words of limitation of the estate, whereby, upon 
the mere happening of the event specified, the estate ipso 
facto, is determined, no action by the landlord being neces¬ 
sary. Eor discussion of conditions and limitations, and the 
distinction between the two, see 

Tiffany on L. & T., pp. 68 and 1368. 

Me Adam, E. & T., Vol. 1, p. 45. 
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In considering leases for years, determinable upon con¬ 
tingencies, it is said that the contingency must he certain, 
and if the lease is not executed so as to pass a freehold, it 
can create hut a tenancy at zvill. 

Tiffany L. & T., pp. 57 and 60, citing Western 
Transp. Co. vs. Lansing, 49 N. Y., 499, where the 
tenant was to occupy “for so long as the lessee may 
please," and other cases. 

Viewed under the last mentioned rule, if the clause in 
the lease at bar he deemed to render the term uncertain, then 
the lease is one at will. 

it has been repeatedly held that leases for years may be 
terminable at the option of either party, absolutely, or 
with some qualification,—sometimes with notice, and some¬ 
times without notice, and the lease in this case seems to fall 
into this general class. Following we give extracts from 
some of the text hooks and cases: 


“Not infrequently the lessor is given the right to 
terminate the tenancy, before the expiration of the 
term named, such a right being sometimes absolute in 
character, and sometimes authorizing him to terminate 
only for some particular reason, as where he (the land¬ 
lord) wants to build." 

“And the right to terminate, otherwise absolute in 
character, may be restricted as regards the time at 
which the right may be exercised.” 

Tiffany L. & T., p. 63, where examples are given of 
leases for years determinable at a shorter period 
at the option of one of the parties. 

Tiffany L. & T., Sec. 12, p. 70, citing Fine Realty 
Co. vs. City of New York, 103 N. Y. Supp., p. 
115, construing a lease for years with the right of 
landlord to terminate on sixtv days’ notice. 




The following eases cited in Tiffany on Landlord and 
tenant, page 70, give examples of estates for years which 
ma\ he terminable upon the option of the lessor, absolute 
in some cases and only for particular reasons in others: 

I ratt vs. Paine, 119 Mass., 439. (Suit for loss sus¬ 
tained by lessee by reason of lessor s exercise of 
right to terminate five-year lease during first three 
years as provided in the lease.) 

Lord vs. Walker, 49 Mich., 606. (A three-year 
lease with proviso that unless property was sold 
for a certain price or the lessor returned to the 
farm, lessee to continue to occupy demised prem¬ 
ises. At the end of the second year, after three 
months notice, as lease provided, the lessor re¬ 
turned to the farm. Held, that landlord was en¬ 
titled to resume possession. 

Liddy vs. Kennedy, L. R., 5, H. L., 134. (A seven- 
year lease with right to resume for building pur¬ 
poses upon three months’ notice. Held, that the 
ejectment was consequential on the notice, and not 
upon any breach of covenant.) 

Manhattan Life Insurance Co. vs. Gosford, 23 N. Y. 
Supp., 7. ( Lease for one year with right of land¬ 

lord to terminate on two months’ notice. Held 
not to be a condition subsequent but the term ex¬ 
pired by limitation. 

Shaw vs. Hoffman, 25 Mich., 162. 

Me Adam on landlord and tenant discusses and recog¬ 
nizes the validity of leases for years subject to be deter¬ 
mined at the election of the parties, or one of them. The 
author says: 

“Sometimes the lease is for a certain number of 
years, determinable at the election of the parties, or 
one of them. Where the option is given expressly for 
each party no question can arise and the term may be 
determined by either * * 
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“Where the lease gives the lessor the right to ter¬ 
minate the tenancy at any time should he deem it an 
undesirable one, it is held he is not bound to assign 
any reason why he deems it undesirable.” 

McAdam L. & T., Sec. 173, page 597, citing Manhat¬ 
tan Life Insurance Company vs. Gosford, 3 Misc., 
509; 23 N. Y. Supp., p. 7, where the landlord was 
held entitled to terminate the lease without giving 
any reasons. 

“Leases for terms of years quite often confer upon 
the lessee an option to terminate the lease before 
the expiration of the term, or reserve to the lessor a 
similar privilege.” 

A. & E. Ency., L. 2d Ed.. Vol. 18, p. 630. 

'‘And the privilege may inure to the benefit of the 
grantee of the reversion.” 

Id., p. 630. 

See following cases in which leases for years were held 
determinable at the election of the parties, or either of them: 

Taylor, ct ai, vs. Frohock, 85 Ill., 584. (Five years 
if not sold.) 

Smith vs. Rasin, 84 Md., 642. (Fifteen-year lease 
with the right of the landlord to determine at the 
end of the tenth year upon giving notice.) 

Lord vs. Walker, 49 Mich., 606. (Three years with 
the right of landlord to terminate at the end of 
two years after three months’ notice.) 

Johnson vs. King, 83 Wis., p. 8. (Lease for a term 
with proviso' that landlord can determine in case 
of sale.) 

Porter vs. Shepherd, 6 T. R., 665. (Seven-year 
lease with right of tenant to terminate in three or 
five years.) 

Friar vs. Grey, ct ai, 5 Exchequer, p. 584. 

Rolton vs. Lingham, 1 Starkie, p. 39. (For years 
with option of tenant to vacate.) 
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The case of Friar vs. Grey, ct al., 5 Exchequer, p. 584, 
is very similar to the case at bar, and we respectfully call the 
Court’s attention to the same. In that case the plaintiff 
demised to the tenant a coal mine for forty-two years at a 
certain yearly rent. The lease contained numerous cove¬ 
nants on the part of the lessee, such as for the payment of 
rent and in respect to the working of the mine, etc., with a 
proviso for re-entry on the breach of any of said covenants; 
the lease also contained a proviso that if the lessees should 
be desirous of quitting the premises at the end of the 
first eight vears of the term, and should give notice of 
their desire to the lessor eighteen months before the 
expiration of such eighth year, then fall arrears of rent 
being paid and all of the several covenants and agreements 
on the part of the lessee having been observed and per¬ 
formed) the lease should at the expiration of the eighth 
vear he utterlv void. It was held in the Exchequer Cham¬ 
ber (reversing the iudgment of the Court of Exchequer) 
that the limitation of the estate was valid, and that the per¬ 
formance of all of the covenants by the lessee was a condi¬ 
tion precedent to his right to determine the lease. 

In the case at bar we have exactly the situation as set 
forth in the case of Friar vs. Grey. There is a lease for a 
definite number of years. There are covenants giving the 
landlord the right to re-enter upon breach of said cove¬ 
nants. and there is the further proviso that the lease may 
be determined upon the giving of a notice. 

Conclusion. 

Whatever difficulty has arisen in this case is due to the 
ignorance or negligence of the scrivener who prepared this 
lease in providing terms absolutely contrary to each other. 
In other words, the appellant is himself the author of the 
instrument that produces this litigation, and he is now ask- 
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ing this court to put a construction upon his own inexplic¬ 
able language that is favorable to his own interests. Sup¬ 
pose the lease, instead of being a benefit to appellant (as 
we must assume it to he, because of his perseverence in this 
litigation), were a burden that he were glad to be rid of, 
he would then be here asking the court to construe his in¬ 
sensible language into such an estate as would relieve him 
from further payment of rent. In this situation, where 
rules by which the construction of ambiguous instruments, 
invoked by the respective parties hereto, appear to be at 
least in equilibrium, it is respectfully submitted that this is 
a proper case for the application of the rule that where an 
instrument is so ambiguous as that it can not be interpreted 
by the court then the estate created will be treated as one 
at will. 

Woods L. 8c T., 2nd Edition, pp. 45-52. 

We respectfully submit that the judgment of the Su¬ 
preme Court of the District of Columbia should be affirmed. 

Respectfully submitted, 

George C. Shinn, 
Claude W. Owen, 
Attorneys for Appellee. 
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MEMORANDUM of additional authority. 

In the case of Whitford vs. Engel# 42 App. D. 0.# 
p45£# the lease was for fifteen years# unless the premises 

f, 

should Le taken In condemnation proceedings. The validity 
of t.lie lease war. not Involved, the case arising out. of 
certs in provisions in the lease respecting the liability of 
the lease for breach of covenant to make improvements• 

In the case of Wlsner vs. Richards (Washington ntnt.e) 
reported in 62 Washington 429 s the lease was for a fixed 
term (nine months) with a stipulation tljat the tenant 
should vacate the premises upon thirty days* notice for 
cash bonus ol* $300.00. Held# that upon the landlord giving 
£he notice, as prescribed# he thereby terminates the tenancy 
and. Linds himself to pay the bonus# even though lie had 
afterwards notified the tenant, while in possession, that, 
the notice was given by mistake and that the tenant might 
remain until the end of tl^e terra. 



